A Study on the Civil Procedural Contrac by 赵景顺
 学校编码：10384                                分类号      密级        
学号： 13620130153667                                       UDC       
 
 
 
博  士  学  位  论  文 
                                           
民事诉讼契约研究 
A Study on the Civil Procedural Contract   
赵景顺 
指导教师姓名：齐树洁教授 
专  业 名 称：诉 讼 法 学 
论文提交日期：2016 年 4 月 
论文答辩时间：2016 年  月 
学位授予日期：2016 年  月 
  
答辩委员会主席：           
评    阅    人：           
 
 
2016 年    月 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 
厦门大学学位论文原创性声明 
 
本人呈交的学位论文是本人在导师指导下,独立完成的研究成
果。本人在论文写作中参考其他个人或集体已经发表的研究成果，均
在文中以适当方式明确标明，并符合法律规范和《厦门大学研究生学
术活动规范（试行）》。 
另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的
资助，在（               ）实验室完成。（请在以上括号内填写课
题或课题组负责人或实验室名称，未有此项声明内容的，可以不作特
别声明。） 
 
声明人（签名）： 
          年   月   日 
 
 
 
 
 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
厦门大学学位论文著作权使用声明 
 
本人同意厦门大学根据《中华人民共和国学位条例暂行实施办
法》等规定保留和使用此学位论文，并向主管部门或其指定机构送交
学位论文（包括纸质版和电子版），允许学位论文进入厦门大学图书
馆及其数据库被查阅、借阅。本人同意厦门大学将学位论文加入全国
博士、硕士学位论文共建单位数据库进行检索，将学位论文的标题和
摘要汇编出版，采用影印、缩印或者其他方式合理复制学位论文。 
本学位论文属于： 
（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 
（     ）2.不保密，适用上述授权。 
（请在以上相应括号内打“√”或填上相应内容。保密学位论文
应是已经厦门大学保密委员会审定过的学位论文，未经厦门大学保密
委员会审定的学位论文均为公开学位论文。此声明栏不填写的，默认
为公开学位论文，均适用上述授权。） 
 
 
                             声明人（签名）： 
年   月   日 厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
 内 容 摘 要 
    在我国民事诉讼领域，职权主义诉讼模式日益势微，当事人主义诉讼模
式日趋取得与其相匹敌的司法地位，并且有渐渐增强之趋势。在此进程中，
契约原理在民事诉讼中的引入，进一步夯实了当事人主义诉讼模式在我国的
进一步发展和完善。与此同时，私法领域契约原理的公法化也从侧面助推契
约原理在我国民事诉讼中的理解和适用。于此情形，民事诉讼契约化渐趋受
到我国立法者、司法者和当事人的亲睐和适用，使得民事诉讼法中可以契约
化的条款日益增多，有效助推了我国民事司法的和谐与圆满。然而，相关方
面的理论研究却并没有与司法实践同步进行，稍显窘迫，有待补缺。在研析
前人学术成果的基础上，笔者从中选取了其中几个薄弱点展开论述，以期能
够对当今司法实践有所助益。具体章节如下： 
导论。作为论文的前导，本部分主要由三项“议题”构成，即民事诉讼
契约的研究背景与意义、主要的研究方法以及创新与不足。其一，由公法私
法化理论导入，结合我国民事诉讼法的最新立法成果，对民事诉讼契约的理
论研究、司法实践的背景和意义进行了一定的描述和思考。其二，结合不同
章节的具体内容以及写作的现实需求，对本文所运用的主要研究方法进行了
较为细致的叙述和阐释。其三，在前两项“议题”的基础上，笔者尝试提炼
出本文的主要创新之处和不足之点，以期在具体写作的过程中能够做到有的
放矢，从而保障论文写作的有序推进以及优势的适度发挥和劣势的有效回
避。 
第一章，民事诉讼契约的基本原理。在具体论证的过程中，民事诉讼契
约的基本原理被分为民事诉讼契约的基本概述与民事诉讼契约的理论支撑
两个方面。前者是从微观的视角进行详细阐解，具体包括民事诉讼契约的概
念解析、属性探讨、实践形态概览以及理论分类考察；后者系从宏观的维度
予以轮廓考证，具体包括公法私法化理论、诉审商谈理论、程序主体性理论、
权力制衡理论以及诉讼效率理论。 
    第二章，民事诉讼契约的效力透视。研析民事诉讼契约的效力问题，不
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仅涉及民事诉讼契约的成立要件，而且涉及民事诉讼契约的生效要件，还涉
及民事诉讼契约效力的认定规则。具体而言，民事诉讼契约的成立要件包括
主、客观要件、主、客体要件；民事诉讼契约的生效要件包括形式要件、实
体要件与效果要件；民事诉讼契约的效力认定准则包括诚实信用原则、利益
衡量机制以及社会的公序良俗原则和法的公正原则。在此基础上，民事诉讼
契约的效力透视还需要根据不同诉讼阶段、不同诉讼事项的差异性“分段、
分项”予以综合阐释。 
第三章，民事诉讼契约的司法适用。司法中适用民事诉讼契约，首先需
要正确认识民事诉讼契约的法律属性。本质上，民事诉讼契约是一项程序协
议，而非实体协议抑或程序与实体的二元结合。民事诉讼契约虽然可以成为
当事人合意化解纷争、法官迅速裁判案件的有力工具，但是，民事诉讼契约
的真实与否则需要法官的识别、认定与审查。审查通过后，方可予以适用。
统计表明：民事诉讼契约的适用领域主要适用于债权、知识产权、涉外、海
事海商，但不限于上述民商事领域。在具体个案中，民事诉讼契约适用的规
则有所不同。最高人民法院公报案例确认的民事诉讼契约适用规则，对法官
适用民事诉讼契约具有重大现实意义。 
    第四章，民事诉讼契约的救济之道。违约救济与瑕疵救济是民事诉讼契
约救济之道的两个方面。前者是对当事人违反有关诉讼行为的民事诉讼契约
的补救措施，而后者则是对当事人诉讼行为本身存有瑕疵的民事诉讼契约的
一种补正。两者相比，民事诉讼契约的违约救济是一种防范外部性干扰因素
的救济手段，民事诉讼契约的瑕疵救济则是一种治疗内部性创伤的修正过
程。因而，二者的救济条件、救济方式以及救济路径均存在较大的差异性，
应当分别予以叙述。 
第五章，民事诉讼契约的制度重构。伴随着历次民诉法及民诉法解释的
修订与完善，我国民事诉讼契约的法定种类和适用范围在逐渐增加和扩大，
使得相应的诉讼品质得以逐步提高。不过，与英国、美国、德国、日本等西
方发达国家及我国台湾地区相比，我国民事诉讼契约化尚处于起步、发展阶
段，有待于进一步的优化和完善。在肯定已取得成就的同时，理论界和实务
界更应当明确当前我国民事诉讼契约化所面临的诸多现实困境，并应当明
晰、把握正确的发展方向。 
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 结论，笔者对本次民事诉讼契约研究所欲达成的几项写作目标进行梳理
和总结。 
 
关键词：民事诉讼契约；效力认定；司法适用；违约救济；瑕疵救济；
制度重构 
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 Abstract 
    In the field of civil procedure in China, authority principle litigation mode 
gets weaker and weaker. Litigant principle litigation mode has gradually risen to 
a judicial status equal to authority principle litigation mode and is now gradually 
strengthening. In this process, introduction contractual principle in civil 
procedure further promoted development of litigant principle litigation mode in 
China. Meanwhile, public law tendency of contractual principle of private law 
field also promoted interpretation and application of contractual principle in 
Chinese civil procedure to some extent. Therefore, more and more Chinese 
lawmakers, judicial persons and relevant parties recognize and apply contract of 
civil procedure; more and more clauses in Civil Procedure Law can be contracted; 
it also promoted harmony between Chinese civil procedure and judicial 
procedure. However, the theoretical study on some aspects is lagged behind 
judicial practice. So, this gap shall be filled. Based on analyzing previous 
academic results, the author selected some weak points to elaborate in order to 
give reference to current juridical practices. This thesis has the following 
chapters. 
    Introduction. This part is composed of three subjects, research background 
and significance of contract of civil procedure, main research methods and 
innovations and deficiencies. First, the author started from introducing public law 
privatizing. Then, he took the new legislation result of Civil Procedure Law of 
China into consideration and described and discussed on background and 
significance of theoretical research and juridical practice of contract of civil 
procedure. Second, in view of detailed content of each chapter and realistic 
demand of writing, the author gave a detailed introduction to main research 
methods used in this thesis. Third, based on the above two subjects, the author 
tried to abstract innovations and deficiencies of the thesis in order to set clear 
target for the writing process and to write the thesis progressively by giving play 
to advantages appropriately and avoiding deficiencies effectively.  
    Chapter 1, Basic Principles of Contract of Civil Procedure. In demonstration, 
basic principles of contract of civil procedure were divided into overview and 
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theoretical support. About overview, the author explained it from a microscopic 
perspective in detail. To be specific, this part includes analysis on the concept of 
contract of civil procedure, property discussion, practice form introduction and 
theoretical classification explanation. Speaking of theoretical support, the author 
made outline verification from a macroscopic scope. Specifically speaking, the 
part includes the theory of public law privatizing, judge argumentation theory, 
theory of procedural subjectivity, power balance theory and litigation efficiency 
theory.  
    Chapter 2, Analysis on Effects of Contract of Civil Procedure. In order to 
analyze effects of contract of civil procedure, establishment requirements and 
effective requirements of contract of civil procedure shall be taken into 
consideration. Moreover, effect recognition rules of contract of civil procedure 
shall be involved. To be specific, establishment requirements include subjective 
and objective conditions and subject and object conditions; effective 
requirements include formal requirements, substantive requirements and effect 
conditions; effect recognition rules include principle of honesty and credibility, 
balancing of interest mechanism and the principle of public order and good social 
customs and principle of justice of the law. Base on the above, analysis on effects 
of contract of civil procedure should be explained comprehensively according to 
different litigation phases and differences between contentious matters.  
    Chapter 3, Judicial Application of Contract of Civil Procedure. When 
applying contract of civil procedure in judicial procedures, people need to firstly 
learn the legal nature of contract of civil procedure correctly. In nature, contract 
of civil procedure is a procedural agreement, not a substantive agreement or a 
combination of procedural agreement and substantive agreement. Though 
contract of civil procedure can become a tool for relevant parties to resolve 
disputes satisfactorily and for the judges to verdict efficiently, the judges need to 
distinguish and check authenticity of the contract. Only when it is recognized to 
be true, can it be used. According to the statistics, application scope of contract 
of civil procedure mainly includes creditor’s right field, intellectual property 
field, foreign affairs and maritime issues (not limited to the above-mentioned 
civil and commercial fields). In specific cases, applicable rules of contract of 
civil procedure are different. Applicable rules of contract of civil procedure 
specified in bulletin cases of Supreme People’s Court are of great significance for 
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 judges to use the contract.  
    Chapter 4, Means of Relief of Contract of Civil Procedure. Remedy for 
breach of contract and relief for flaws are main means of relief of contract of 
civil procedure. The former is the relief measures of contract of civil procedure 
for parties violating relevant actions at law; the latter is a remedy for the contract 
of civil procedure where the litigant’s behavior has flaws. By comparing them, 
the former is a method to prevent external interference factors. The latter is a 
correction process curing internal trauma. Therefore, the two differ a lot in relief 
conditions, relief mode and way of relief. They should be explained respectively.  
    Chapter 5, System Reconstruction of Contract of Civil Procedure. With 
repeated revision and improvement of Civil Procedure Law and its interpretations, 
the statutory categories and application range of contract of civil procedure in 
China have been increased and extended. As a result, relevant litigation quality 
has been gradually enhanced. However, compared with developed countries like 
Britain, the US, Germany and Japan and Chinese Taiwan, the system of contract 
of civil procedure in China is still at the initial development stage and needs to be 
optimized. While recognizing achievements, the theoretical circle and the 
practical circle shall realize various realistic difficulties China faces now in 
promoting contract of civil procedure and shall grasp the right development 
direction. 
    Conclusion. The author systemized and summarized goals of the study on 
contract of civil procedure.  
Key words: contract of civil procedure; effect recognition; judicial 
application; remedy for breach of contract; relief for flaws; system reconstruction  
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